CALOY 4

OFFICE of the ATTORNEY GENERAL

GREG ABBOTT

July 30, 2003

Ms. Carol Longoria

The University of Texas System
Office of General Counsel

201 West Seventh Street
Austin, Texas 78701-2902

OR2003-5251

Dear Ms. Longoria:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 185146.

The University of Texas at Austin (the “university”) received a request for various
documents relating to a request for proposals for office supplies. You state that you have
provided the requestor with some of the requested information. You have submitted the
remaining information to this office for review. Although the university takes no position
with regard to this request, pursuant to section 552.305 of the Government Code you notified
the following third parties whose proprietary interests may be implicated by the request:
Boise Cascade Office Products Corporation (“Boise”), Staples Business Advantage of Texas,
Laser Saver/Corporate Express, and Hurricane Office Supply and Printing. See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(determining that statutory predecessor to Gov’t Code § 552.305 permits governmental body
to rely on interested third party to raise and explain applicability of exception to disclosure
in certain circumstances).

Initially, we note that subsections 552.301(a) and (b) provide:

(a) A governmental body that receives a written request for information that
it wishes to withhold from public disclosure and that it considers to be within
one of the [act’s] exceptions . . . must ask for a decision from the attorney
general about whether the information is within that exception if there has not
been a previous determination about whether the information falls within one
of the exceptions.
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(b) The governmental body must ask for the attorney general’s decision and
state the exceptions that apply within a reasonable time but not later than the
10th business day after the date of receiving the written request.

You acknowledge that the university received the request for information more than ten
business days prior to the date on which you requested a ruling from this office. Because you
did not meet the deadline in subsection 552.301(b) for requesting a decision from this office,
the information at issue is presumed to be public information. Gov’t Code § 552.302. In
order to overcome the presumption that the requested information is public information, a
governmental body must provide compelling reasons why the information should not be
disclosed. Id.; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990,
no writ); see Open Records Decision No. 630 (1994). This office has held that a compelling
reason exists to withhold information when releasing the information would affect third party
interests. See Open Records Decision No. 150 (1977) (presumption of openness overcome
by a showing that the information is made confidential by another source of law or affects
third party interests). Therefore, we will consider third party arguments against disclosure
of the information at issue.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, Staples Business Advantage of Texas, Laser
Saver/Corporate Express, and Hurricane Office Supply and Printing have not submitted to
this office any reasons explaining why their proposals should not be released. We thus have
no basis for concluding that any information in their proposals constitutes proprietary
information. See Gov’t Code § 552.110; Open Records Decision Nos. 661 at 5-6 (1999), 552
at 5 (1990), 542 at 3 (1990).

One third party, Boise, did respond to the section 552.305 notice. Boise contends that its
pricing and proposal information is excepted from disclosure pursuant to sections 552.104
and 552.110(b) of the Government Code. Additionally, we note Boise’s statement that it
marked the pricing and proposal information it submitted to the university “confidential.”
Information is not confidential under chapter 552 of the Government Code simply because
the party submitting the information anticipates or requests that it be kept confidential. See
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). In other words, a governmental body cannot, through an
agreement or contract, overrule or repeal provisions of chapter 552. See Attorney General
Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations
of a governmental body under [the predecessor to chapter 552] cannot be compromised
simply by its decision to enter into a contract."), 203 at 1 (1978) (mere expectation of
confidentiality by person supplying information does not satisfy requirements of statutory
predecessor to section 552.110). Consequently, unless the information relating to Boise
comes within an exception to disclosure, it must be released, notwithstanding any
expectation or agreement to the contrary.
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Next, we address Boise’s arguments under section 552.104. Section 552.104 is not designed
to protect the interests of private parties that submit information to a governmental body. See
Open Records Decision No. 592 at 8-9 (1991). Section 552.104 excepts information from
disclosure if a governmental body demonstrates that the release of the information would
cause potential specific harm to the governmental body’s interests in a particular competitive
situation. See Open Records Decision Nos. 593 at 2 (1991), 463 (1987), 453 at 3 (1986).
The university has not argued that the release of the submitted information would harm the
university’s interests in a particular competitive situation. Therefore, the submitted
information may not be withheld pursuant to section 552.104 of the Government Code.

Boise asserts that its pricing and proposal information is also excepted from disclosure under
section 552.110(b) of the Government Code. Section 552.110(b) protects “[c]Jommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained[.]” Gov’t Code § 552.110(b). This exception to disclosure
requires a specific factual or evidentiary showing, not conclusory or generalized allegations,
that substantial competitive injury would likely result from release of the information at
issue. Gov’t Code § 552.110(b); see also National Parks & Conservation Ass’n v. Morton,
498 F.2d 765 (D.C. Cir. 1974).

Boise contends that if its pricing and proposal information were to be disclosed, the requestor
would be able to analyze Boise’s business methods and strategies, and the requestor would
thereby gain an advantage over Boise in the competitive bidding process. Having carefully
considered these arguments, we find that Boise has made only conclusory allegations and has
made no specific factual or evidentiary showing that the release of its pricing and proposal
information would likely cause it substantial competitive harm. See Open Records Decision
Nos. 509 at 5 (1988) (stating that because costs, bid specifications, and circumstances would
change for future contracts, assertion that release of bid proposal might give competitor
unfair advantage on future contracts was entirely too speculative); 319 at 3 (1982)
(information relating to organization and personnel, market studies, professional references,
qualifications and experience, and pricing are not ordinarily excepted from disclosure under
statutory predecessor); see generally Freedom of Information Act Guide & Privacy Act
Overview 136-138, 140-141, 151-152 (1995)(disclosure of prices is cost of doing business
with government); Open Records Decision Nos. 514 (1988) (public has interest in knowing
prices charged by government contractors), 184 (1978). We find that none of Boise’s pricing
or proposal information is excepted from disclosure under section 552.110(b).

Finally, there is some information in the submitted documents that is excepted from
disclosure under section 552.137 of the Government Code. Section 552.137 makes certain
e-mail addresses confidential. Section 552.137 provides:

(a) An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.
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(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Gov’t Code §552.137. We note that section 552.137 does not apply to a government
employee’s work e-mail address or a business’s general e-mail address or website address.
We have marked several e-mail addresses that are protected by section 552.137 (see red
tabs). You do not inform us that any member of the public has affirmatively consented to
the release of any of the marked e-mail addresses. Therefore, the university must withhold
these e-mail addresses from disclosure under section 552.137. All of the other information
at issue must be released.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

K

Karen Hattawdy
Assistant Attorney General
Open Records Division

KEH/sdk
Ref: ID# 185146
Enc: Submitted documents

c: Ms. Karen E. Slaughter Bogart
Convenience Office Supply
2210 Denton Drive, Suite 105
Austin, Texas 78758
(w/o enclosures)

Mr. Roger Taylor

General Manager

Boise Cascade Office Products Corporation
3502 Regency Crest Drive

Garland, Texas 75041-6189

(w/o enclosures)

Mr. J. Michael Daniel Jr.

Staples Business Advantage of Texas
440 S. Royal Lane

Coppell, Texas 75019

(w/o enclosures)
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Ms. Karen Jamison

President

Laser Saver/Corporate Express
P.O.Box 921111

College Station, Texas 77842-9211
(w/o enclosures)

Mr. P. D. Morrison

President and CFO

P.D. Morrison Enterprises, Inc.

d/b/a Hurricane Office Supply and Printing
3000 Brushy Creek Road, Building 101
Cedar Park, Texas 78613

(w/o enclosures)





